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SUBJECT:

Recommendation

Formula Business Ordinance Amendment Request

Consider the request from Starr Market to have the Formula Business Ordinance amended and
direct staff on the procedure for processing the request.

Executive Summary

Representatives of Starr Market have expressed concerns with the City's eXlstmg Formula
Business Ordinance and have requested that City staff bring f01ih specific changes to the
ordinance. The request to revisit the Ordinance was reiterated by Mr. Tom Olson of Benton, Orr,
Duval, & Buckingham, the attorney representing Starr Market on this issue, at the Council's
March 12, 2013 meeting under public comment. In response to this request, the Council
instructed staff to prioritize work on the requested ordinance amendment. More recentlYl
however, two Councilmembers requested that this request be discussed by the full Council prior
to having staff initiate work on the requested ordinance amendment. As such, the item is being
brought back to the City Council for direction to staff.

Discussion

The City's Formula Business Ordinance (Section 10-2.1713 of the City's Municipal Code) has as
its purpose:

to regulate the location and design offormula business establishments in order to maintain
the tourist attracting small town character of the City, the diversity of the community's
unique commercial areas and quality oflife for visitors and residents.

This ordinance has been in place since December 2007, and was last revised on March 13,2012.
The March 2012 revision reduced the threshold for the definition of a formula business.
Representatives of Starr Market were involved in the public hearing process for the March 2012
revision and requested that an exception to the ordinance be provided for Starr Market to allow
for consideration of certain future uses at the market's location. The Council did not make the
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changes requested by Starr Market at that time, but noted that their request should be considered
by the Planning COlmnission at a later date as a subsequent amendment.

The Council heard from Mr. Tom Olson on March 12,2013, noting that a year had passed since
the Council revised the Formula Business Ordinance and expressing concern that their requested
amendment had not yet been scheduled for decision-maker consideration. Mr. Olson provided
the specific revised text that Stan Market is seeking at the March 12, 2013 meeting, and
followed up with a letter dated April 3, 2013. The letter and the revised text for the ordinance
amendment are included as Attachments A and B to this administrative repOli.

City staff is requesting direction from the Council on whether the City should initiate work on
the ordinance amendment. Although the City has received conespondence from Mr. Olson
regarding the requested amendment, the City is not in receipt of a Zoning Code Text Amendment
application, nor any application fees. The initial cost for a Zoning Code Text Amendment
application is $5,050 (comprised of a $250 core fee and a $4,800 deposit); however, in this case,
given the limited nature of the request, staff estimates that a $1,600 deposit would be adequate to
cover staff costs. .

Fiscal Impact

Fiscal impacts would be limited to staff time, primarily for the Community Development
Director and City Attorney, in processing the request through public hearings before the
Planning Commission and City Council. Should an application be filed, these costs would be the
responsibility of the applicant. Should the City Council direct staff to proceed in the absence of
an application, staff costs are estimated to be approximately $1,600.

Submitted by
Robeli A. Mullane, AICP
COlmnunity Development Director

A proved for forwarding
City Manager's Office

Attachments
A - Letter from Mr. Tom Olson dated April 3, 2013
B - Requested Revisions to the Ordinance provided by Mr. Olson on March 12,2013
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Re: St~HT lVf~rkc1lFonnulaBusiness

Dear :Mr. B[atZ:

vVe lJave appeared b01h before the city counsel Dnel Ihe planning commission during 2012
associated WWl (he modifications to the formula business. We llllclerslood that this W8S going to be
\"lorking its way back through to the slaff and plmming commission to come up 10 the CiLy Council.

I appemeel on beh81f of my client 8t the March 12, 2013 City C01.1llci 1meeting, There 8ppearecl to
be interest in the Council in getting this matter back on track. I have had no contact since that elate from
anyone at the city. Any 8ssis(ancc you give in gelling this matter appropriately on track lhrollgh the
cit-y's legal chaJ1llels would be greatly appreciated.

TEO/'ll

Cc: Dave Catlett

Attachment A
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Sec. 10-2.17J3. - Formula business establishments.

(£1) Purpose. TIll' purpose I)f Ihis section is to reguhlte the location anc! design of formula
husiness estabJishJTIenls in order 10 maintain the tourist attracling slmdJ town character of the
City, the diYersily of the community's unique commercirtl areas and qllCtlity or lire for visitors and
residents.

(b) Regulation.

(I,) A forn1llia bllSincss may only be established all a site after obtaining a conditional use
perl11i l from the City for the operation ofthat use on such site, subject to tbe limitations ofthis
:.,;eclion, Change of o\Nncrship, by ilseJJ~ shall not require obtaining a conditioned use permit
pursuanl to this section.

(7) Nu permit npplication orany kind shaJl be accepted OJ' processed for (\ formula
business lhal 8]SO pussesses at lenst two or the following Chrtnlcteristics:

(i) SpeciaLizes in ShOl1 order or quick service fooel and/or drink;

(li) Serves food and/or drink primarily in paper, plastic or other disposable
l:onlainers; and

(iii) Payment is made by customers before food and/or drink is consumed.

n) In addition to the findings required by Section] 0-2.2406 as prerequisite to the
i:;suance or a conuilillnalusc permit, the Commission shall make aJJ of the following Ilndings
~)rior to thl: issuance of a conditional use permit for a formula business:

(1) The proposed formula business will not result in an over-concentration of
formula ~usiness establishments in its immediate vicinity or in the City as a whole;

(ii) The proposed formula bllsi.l1ess will contribute to an appropriate balance of
<;malI. medium and large-sized businesses in the City; and

(iii) The proposed formulrt business has been designed [0 preserve and enhance
,he City'S small town chal'i:1cter Hnd 10 integrate existing community archilect1ll'al and design
i;.:alurcs which \'vill preserve such character [or the City's residents and visitors.

(Ll) The Commission may promulgate regulations to further define I.he scope and
,)leaning of Ihe foregoing findings to cnslll'e consistent implemenl8tion of this subsection.

(:.) No conditional use permit shall be issued for a use that is a formula business located
\·vithin tbe mea of Ihe Dmvntown Commercial land use designation of (he City'S General Plan if
~;ilher of Ihe following are true: (i) such establishment has slreel ..]evel frontage exceeding
twenty-five (25) linear feCI on any streel, or (ii) (he useable area of the building or s[ruclure

\. J
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wherein the formula business is 10 be localed exceeds 2,000 square feel. For pllrposes of this
section, "streellevel frontage" shaJl inl:1ude frontage on private parking lots anel access vvays
\vhcre Ihe commerci,tl building does not abut a public street.

(6) Excepl as provided in subsection (b)(5) of this section, no conc1itionaluse permit
shall be issued for a usc that is a formula business if such establishment exceeds 10,000 square
feet of net total nOO1' area.

(c) Applicability. This section is in addition to, and nol in replace of, any other regula lions sel
t'o11h elsewhere in this tille. In the event of a confliel between the provisions o1'thi5 section, and
uny other regulations in Ihis title, the provisions oflhis section shall prevail.

(d) Definitions. "Formula Business" means a type of commercial business establishment, retail
sales or rental activity and retail sales 01' rental establislunent, including restaurants, hotels and
motels, \'vhieh, along with ten (10) or more other establishments, maintains 1\;vo (2) or more of
the following features: (1) slanc1mdized array of merchandise or standardized menu; (ii)
standardized facade; (iii) standardized decor or color scheme; (iv) uniform aJJpmel; (v)
standardized signage; or (vi) tmdemmk or service mark; provided, however, a "Jonnula business"
shall not include an automated, standalone vending machine.

(]) "Standardized array of merchandise" me8ns fifty (50%) percenl or more of in-stock
merchandise hom a single distributor bearing uniforl11 markings.

(2) "Trademark" means a word, phrase, symbol or design, or a combination or words,
phrases, symbols or designs that identifies and distinguishes the source of the goods from one
parly from those of others.

(3) "Servicemmk" means a word, phrase, symbol or design, or a combination or words,
phrases, symbols or designs that identifies and clislinguishes the source of a service hom one
party from those of otbers.

(4) "Decor" means the style of interior finishings, which may include but is not limited
to, style of furniture, wall coverings or,permanent fixtures.

(5) "Color scheme" means selection of colors used tln-oughout, such as on the
furnishings, permanent fixtures, and wall coverings, or as used on the facade.

(6) "Facade" means the face or front of a building, including awnings, looking onto a
slreet or an open space.

(7) "Uniform apparel" means standardized items of clothing including but nollimiled to
standardized aprons, pants, shirts, smocks or dresses, hat, and pins (olher than name lags) as well
as slHndardized colors of clothing.

(8) "Signage" means a "business sign" as defined in Section 10-2.1607(c) of this Code.
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(9) "Standardized" does not mean identical, but means "substantially the same,"

(e) Existing formula retaij estabjjslunents. Formula business establishments existing on the dal-p.
of adoption of the orcJinance cocJified jn this section ar subject to Title] 0, Chapter 2, Article j 3
(Nonconforming Uses, Structures, and Parcels) ofthis Code,

U) Burden of proof. In the even1 the City determines thClt a permit application or permit subject
to this section is for a formula business, the permit applicant or holder bears the burden of
proving 10 tlle City lhat the proposed or existing use does not c:onstitLlte a formula business.

(g) Exemption {or certain existing business uses. No COllrlifiomT! User Permit sit,,!! be
required i/1 the following circumstullces:

(1) An e;....isting business has been conducted at {[location within tlie "rea ofthe
DOlVlltOWll Commercial laud use designation oUlle City's Geneml Plall for a
period of' at least fitteen (15) rem's, 'Pit iell is not {/ jOJ'Jwtl(f business under tli is
SectiON

W A c!ulllge il7 ollmerslzip oUlie existing bwdness is marie to ,vlrat ,VOl/Ill be a
formula business finder this Section.

m The new owner oUlte business (successor business) IFill continue to operate
subslrll7tiallv t/ie same type husilles.~', within tlte followillgpu/,{/illeters:
{j1 Tlte successor busilless will opeJ'llte with the Sff{l(lre (eet ollie! total floor

area eqllal to or less thall the existing business.
@ The street-level b'on/age on allF street will be equal to OJ' less titan the

existing busilless.
(iii) Tile successor blls;,zess map introduce standardizing [ea/ures described

ill subpm'fl!!I'rt!J1l (d), provided til at it sllallno! change the gellemlllature
oUhe products being sold [j'0111 tile existing blfsilless.

(§ 2, Ord. 798, efT. December 27, 2007)

(Ol'd. -No. 808, § 2, eff. October 22,2009; Ord. No, 819, § 2, eff. Apl'il27, 2012)
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